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Valentine M. Cawood
General Counsel

District of Columbia Courts

500 Indiana Ave, NW, Room 6715
Washington, D.C. 20001

Re:  Proposed D.C. Code of Judicial Conduct
Dear Ms. Cawood:

On behalf of the D.C. Access to Justice Commission
, I am writing to urge the District of Columbia Courts to adopt with slight revisions Rules 2.2 and 2.6, including Comments, of the Proposed D.C. Code of Judicial Conduct.  The changes proposed by the Advisory Committee on Judicial Conduct will greatly enhance access to justice for the thousands of pro se litigants that appear each year before the District of Columbia Courts.  The Commission strongly lauds the Advisory Committee for recognizing the considerable challenges faced by pro se litigants and for crafting amendments that underscore the affirmative role of judges in facilitating the right of those litigants to be fairly heard.  The Commission recognizes that the proposed language is far more robust than the A.B.A. Model Code and applauds the Advisory Committee for its leadership.

The D.C. Access to Justice Commission was created by the D.C. Court of Appeals in 2005 to help improve the ability of low- and moderate- income residents to access the justice system.  The Commission is also responsible for raising the profile in our community of the need for equal access to justice.  Shortly after its creation, the Commission made one of its first priorities a close examination of the civil legal needs of District residents and the capacity of the existing network to meet those needs.  The resulting report – Justice for All? – documented an appalling justice gap.  In every area examined the need for services far outstripped the supply.  In domestic violence cases, for example, where the safety of a victim and often her children was imperiled, the representation rate was a mere two percent.  Rates in landlord-tenant cases, where families were faced with the loss of their homes, were barely better at three percent.  


Although the District has one of the most dedicated and sophisticated networks of legal services providers and private pro bono attorneys in the country, the vast majority of indigent residents’ legal needs remain unmet.  For this and other reasons, it is critically important that District of Columbia judges are aware of the ways in which they may accommodate self-represented litigants without compromising their obligation to remain objective and maintain the appearance of impartiality.  

The Commission strongly supports the proposed language which makes explicit the affirmative role of judges in facilitating self-represented individuals’ right to be heard and in making reasonable accommodations to enable meaningful access to the court system.  The Commission is especially pleased that the proposed language provides judges with specific guidance as to the types of reasonable accommodations that are permissible.  Particularly in light of the Supreme Court decision in Turner v. Rogers, 564 U.S. __ (2011), which stated that a court must follow certain “alternative procedures” in order to protect the due process rights of self-represented litigants in certain civil cases, the Commission lauds the inclusion of explicit examples of permissible judicial conduct.  

The Commission recommends the following slight revisions to the proposed language:
Rule 2.2 – Comment [4]  It is not a violation of this Rule for a judge to make reasonable accommodations to ensure litigants who do not have the assistance of counsel the opportunity to have their matters fairly heard. See Comment [1A] to Rule 2.6 which describes the judge’s affirmative role in facilitating the ability of every person who has a legal interest in a proceeding to be fairly heard.

This change would make explicit the content of the cross-referenced comment and guide judges to the further guidance on permissible reasonable accommodations that is provided in Comment [1A] of Rule 2.6.
Rule 2.6 – Comment [1A] The judge has an affirmative role in facilitating the ability of every person who has a legal interest in a proceeding to be fairly heard. Pursuant to Rule 2.2, the judge should not give self-represented litigants an unfair advantage or create an appearance of partiality to the reasonable person; however, in the interest of ensuring fairness and access to justice, judges should make reasonable accommodations that help litigants who are not represented by counsel to understand the proceedings and applicable procedural requirements, secure legal assistance, and be heard according to law.  In some circumstances, particular accommodations for self-represented litigants may be required by decisional or other law. The judge should be careful that accommodations do not give self-represented litigants an unfair advantage or create an appearance of judicial partiality Among the  Steps judges may consider in facilitating the right of self-represented litigants to be heard include, but are not limited to, are (1) providing brief information about the proceeding and evidentiary and foundational requirements, (2) asking neutral questions to elicit or clarify information, (3) modifying the traditional order of taking evidence, (4) refraining from using legal jargon, (5) explaining the basis for a ruling, and (6) making referrals to any resources available to assist the litigant in the preparation of the case.


These changes would:


(1) Add an explicit reference to Rule 2.2 and also slightly change the wording and placement of the reference to underscore that the goal of Rule 2.6 is to emphasize the judge’s affirmative role in facilitating the right to be heard.   The Commission respectfully suggests that this formulation better expresses the balance the Committee is articulating between the goals of Rules 2.2 and 2.6.  

(2) Clarify that permissible reasonable accommodations include, but are not limited to, the examples provided.

(3)  Clarify that judges may ask neutral questions to elicit or clarify information.  The Commission strongly urges the inclusion of this example.  Pro se litigants routinely struggle to provide crucial information to the court in a clear manner.  The administration of justice is greatly impeded when one party cannot effectively present information that is fundamental to the court’s ability to render a fair decision.  It is vital that judges are aware that they may ask neutral questions of the litigant to ensure that the court has the information that it requires to render justice.  
Thank you so much for your consideration.  If you have any questions, please do not hesitate to contact Jessica Rosenbaum, Executive Director of the Commission, at 202-334-4441 or jess.rosenbaum@dcaccesstojustice.org. 

Sincerely,
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� The Honorable Vanessa Ruiz did not participate in the Commission’s vote on these comments.
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